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IN THE 


United States Court of Appeals 

for the District of Columbia 

I 

No. 7955 


IRENE HALL, Appellant 
v. 

JAMES HOWELL GORDON, et al, Appellees 


BRIEF FOR APPELLEE, JAMES HOWELL GORDO 


COUNTERSTATEMENT OF THE CASE. 

(a) Facts forming sole basis of appellant’s action against 
Appellee Gordon. 

In September, 1933 Appellee Gordon leased premises 1628 
Fifteenth Street, Northwest, Washington, D. C., to a man 
named Perry L. Catlett, who remained in possession of the 
premises until January, 1937, when Mr. Gordon had him 
evicted for non-payment of rent. Throughout the period 
of Mr. Catlett’s tenancy, appellant lived with him and rep¬ 
resented to Mr. Gordon that her name was “Irene Catlett” 
and that she was the wife of Perry L. Catlett. She also rep¬ 
resented to Mr. Gordon that the furniture and other hous<^- 
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hold goods in the house belonged to Mr. Catlett. (Appel¬ 
lant’s App. 15-16 and 19-20) 

On July 10, 1936 Appellee Gordon obtained a judgment 
in the Municipal Court against Perry L. Catlett for rent in 
the amount of $275.67, with interest and costs. (Appel¬ 
lant’s App. 31) 

On January 29, 1937 Appellee Gordon had a writ of at¬ 
tachment issued on the judgment. The writ named the 
Appellee Union Storage and Transfer Company as gar¬ 
nishee and sought to reach in its hands “any property or 
credits of the defendant, Perry L. Catlett”. The United 
States Marshal executed the writ by serving the garnishee 
with a copy of the writ and accompanying notices and inter¬ 
rogatories. The garnishee answered that it was not in¬ 
debted to the defendant Catlett and neither admitted nor 
denied that it had possession of any of his goods and chat¬ 
tels, but stated that it had certain goods and chattels in the 
name of “Irene Catlett” which were subject to its charges 
in the amount of $125.00. (Appellant’s App. 32-33) 

On April 1,1937 Appellee Gordon had another writ of at¬ 
tachment issued on the judgment. This writ named the 
appellant as garnishee. The Marshal executed the writ 
by serving her with a copy of the writ and accompanying 
notices and interrogatories. She answered the interroga¬ 
tories with a denial that she was indebted to the defendant 
Catlett or had possession of any of his goods, chattels or 
credits. On June 17, 1937, appellant’s property was or¬ 
dered released from this attachment of April 1, 1937. (Ap¬ 
pellant’s App. 34-36) 

The foregoing proceedings in the Municipal Court formed 
the sole basis of appellant’s action against the Appellee 
Gordon, except she further claimed she notified him that 
the storage company was holding her property and he re¬ 
fused to do anything toward releasing the goods. Mr. Gor¬ 
don denied that she so notified or even communicated with 
him. (Appellant’s App. 17) 
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(b) The allegations of Appellant’s complaint. 

In her complaint, appellant alleged in substance tlnjt 
Appellee Gordon had wrongfully issued the writ of Janu¬ 
ary -29, 1937; that he directed the United States Marshal 
to seize and attach appellant’s property in the possession 
of appellee, Union Storage and Transfer Company; thajt 
the Marshal did seize, attach, take possession and custody 
of her said property, and that he detained possession there ¬ 
of until June 17, 1937, when she alleged, the Court ordered 
it released from the writ of attachment issued January 29, 
1937. 


(c) Trial. 

All the parties moved for a directed verdict, but the Triall 
Judge denied the motions and submitted the case to tkte 
Jury on instructions to which the parties made no objec¬ 
tions and took no exceptions. (Appellant’s App. 22-29) 

SUMMARY OF ARGUMENT. 

I. 

Appellant was not entitled to any relief against Appellee 
Gordon. The gist of her claim for relief against him was 
an alleged unlawful interference with her right to posses¬ 
sion of property, but she did not prove either her right to 
possession or an unlawful interference therewith. The evi¬ 
dence disproved the allegations of appellant’s complain^ 
and showed (1) Appellee Gordon had a legal right to db 
everything that he did, and (2) that appellant’s loss re¬ 
sulted from her failure to pay the storage company’s 
charges. Appellee Gordon’s motion for a directed verdict 
should have been granted. 


II. 

The rulings of which appellant complains were not erro 
neous. Even if they were, the alleged errors were harmless. 
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ARGUMENT. 

I. 

Appellant Was Not Entitled to Any Relief Against Ap¬ 
pellee Gordon. 

The primary question in the case was whether appellant 
lost her property by (1) alleged wrongful attachment by 
Appellee Gordon, (2) alleged wrongful conversion by the 
Appellee Storage Company, or (3) non-payment of storage 
charges. 

The gist of appellant’s claim for relief against Appellee 
Gordon was an alleged unlawful interference with her right 
to possesion of the property. However, she did not prove 
either her right to possession or an unlawful interference 
with her supposed right to possession. 

(a) There was no unlawful interference with appellant’s 
supposed right to possession. 

Appellee Gordon had a valid judgment and a legal right 
to have the writs of attachment issued and served on the 
garnishees. The writs did not direct the attachment of ap¬ 
pellant’s property, as she claimed, but rightfully directed 
the attachment of Perry L. Catlett’s property, as a reading 
of the writs will disclose. (Appellant’s App. 32-35) 

The United States Marshal did not seize, attach or take 
possession and custody of appellant’s property. The writ 
was executed simply by serving a copy thereof and the 
accompanying notices and interrogatories on the garnishee. 
(Appellant’s App. 33). It was not levied on any specific 
property and the Marshal did not disturb possession of any 
property under the writ. The Marshal merely notified the 
garnishee “that any property or credits of the defendant 
Perry L. Catlett in your hands are seized by virtue of the 
foregoing writ of attachment”. (Appellant’s App. 32 and 
34) If Perry L. Catlett had no property or credits in the 
garnishee’s hands, no property became subject to the writ. 
It cannot be argued that appellant’s property became sub- 
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ject to the writ any more than it could be argued that the 
property of other customers of the Storage Company be¬ 
came subject thereto. 

Inasmuch as the United States Marshal did not seize, 
attach or take possession and custody of any of appellant’s 
property, it follows without argument that he did not de¬ 
tain possession thereof until June 17, 1937, as alleged in 
appellant’s complaint. Moreover, it should be observed 
that the Court’s order of June 17, 1937 related to the writ 
issued April 1, 1937 and not to the writ issued January 29, 
1937. (Appellant’s App. 36) 

It is true that the Appellee Union Storage and Transfer 
Company, as garnishee, answered that it had property in 
its possession in the name of “Irene Catlett”, but that an¬ 
swer did not make either the issuance or levy of the writ 
wrongful. There was no relation or connection whatever 
between the appellees except that of a judgment creditor 
and garnishee. (Appellant’s App. 15 and 21) 

Just why the Appellee Union Storage and Transfer Com¬ 
pany answered the writ in that manner did not appear in 
its answer. The trial of this case disclosed the most prob¬ 
able reason therefor, when it was shown that the property 
had originally been placed in storage in the name of “Perry 
Catlett”. (Appellant’s App. 14) 

The garnishee’s answer, standing alone, did not subject 
appellant’s property to the writ. Nothing the garnishee 
did or could have done would have had the effect of subject¬ 
ing appellant’s property to the writ. To contend otherwise 
would be equivalent to contending that a garnishee who had 
no relation or connection with the judgment creditor coul<jl 
convert a lawful writ of attachment into an unlawful one. 

Appellee Gordon might have subjected the appellant’s 
property to the writ by filing a traverse to the garnishee’s 
answer, as provided for in Title 24, Section 292 of the Code 
of Laws for the District of Columbia and Rule 24 of the 
Municipal Court, but he did not file a traverse to the an¬ 
swer. 




6 


Title 24 Section 292 provides as follows: 

‘‘If any garnishee shall answer to interrogatories that 
he has no property or credits of the defendant or less 
than the amount of the plaintiff’s judgment, the plain¬ 
tiff may traverse such answer as to the existence or 
amount of such property or credits, and the issue there¬ 
by made may be tried as provided in the last aforesaid 
section; and in such case, where judgment is rendered 
for the garnishee, the plaintiff shall be adjudged to pay 
to the garnishee, in addition to his taxed costs, a rea¬ 
sonable counsel fee; and if such issue be found for the 
plaintiff, judgment shall be rendered as if possession 
of the property or credits had been confessed by the 
garnishee.” 

Rule 24 of the rules of the Municipal Court of the District 
of Columbia in force at the time in question (now Rule 23 
Section 4) provides as follows: 

“After the filing of the answer of a garnishee, he may 
give notice thereof to the party at whose instance the 
garnishment was issued, and if such party shall not 
join issue thereon within ten days after such notice, the 
garnishee shall be entitled as of course to judgment in 
accordance with his answer, unless the time shall be ex¬ 
tended by the Court.” 

The point we make is perfectly clear when considered in 
the light of actual practice. In practice, there are at least 
eleven possible steps in proceedings by way of writ of at¬ 
tachment on a judgment—commonly referred to as garnish¬ 
ment proceedings; (1) a judgment, (2) issuance of a writ of 
attachment and accompanying notices and interrogatories, 
(3) service of the same on the garnishee, (4) garnishee’s 
answer, (5) oral examination of garnishee, (6) traverse to 
the garnishee’s answer, (7) trial of the issues created by the 
answer and traverse thereto, (8) a judgment, which either 
condemns property in the garnishee’s hands or discharges 
the garnishee, (9) issuance of a writ of fieri facias, (10) ex¬ 
ecution of the writ of fieri facias by actual levy on the spe¬ 
cific property condemned, and (11) the marshal’s sale under 
the writ of fieri facias. 





In the present case, the proceedings did not go beyond ihe 
garnishee’s answer. Although the garnishee did not admit 
possession of property belonging to the judgment debtor, 
the judgment creditor (Appellee Gordon) did not traverse 
the answer. The result is that no property actually becatne 
subject to the writ. 

We have shown that there was no unlawful interference 
with appellant’s supposed right to possession. The next 
question is whether appellant proved that she had a right to 
possession of the property. 

(b) Appellant did not prove she had a right to possession 
of the property. 

Appellant admitted that the property had been placed in 
storage with her consent. (Appellant’s App. 14) She ad¬ 
mitted throughout her testimony that she had never paid ihe 
Storage Company’s charges. Consequently, the Storage 
Company had a lien on the property and the right to retain 
possession of it as security for its charges. Its rights were 
paramount to her rights. Brown v. Peterson, 25 App. D. C. 
359-363. Appellant attempted to overcome these rights! of 
the Storage Company by claiming that she had tendered |he 
storage charges and demanded possession of her property, 
but her testimony was denied. The Trial Court presented 
this question of fact to the Jury, and the Jury found that 
appellant did not tender payment of the storage charges. 
(Appellant’s App. 14-15-17 and 25-28) 

Not having shown either the right to possession (because 
the Jury found she had not tendered the storage charges) 
or an unlawful interference with a right of possession (be¬ 
cause the writs of attachment were lawfully issued and ap¬ 
pellant’s property never became subject thereto), appellant 
should have been denied relief against Appellee Gordon on 
either or both of these grounds. 

In Palmer v. Lcme, 41 App. D. C. 341, Ann. Cases 1915B, 
1216, the plaintiff, Mrs. Lane, brought an action to recover 
damages for an alleged wrongful levy of a writ of attach- 
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ment upon personal property in her possession as the con¬ 
ditional vendee thereof. The writ was levied by the United 
States Marshal on specific goods and chattels and he placed 
a watchman in charge thereof. Four or five days later, Mr. 
Van Senden \v T ho had legal title and claimed the right to 
possession under the conditional sale contract at the time 
of the levy, caused the property to be seized by the coroner 
of the District of Columbia from the United States Marshal 
on a writ of replevin. The coroner delivered the property 
to Mr. Van Senden and thereafter it remained in his pos¬ 
session. 

In reversing a verdict for Mrs. Lane against the United 
States Marshal, this Court said: 

“Until Mr. Van Senden asserted his right to posses¬ 
sion, Mrs. Lane was entitled to the possession of this 
property. Any unauthorized disturbance of this pos¬ 
session entitled her to damages. As possession is the 
foundation of her action, it follows that the fact of pos¬ 
session was vital to her right of recovery at all. That 
Mr. Van Senden might assert his right to possession at 
any time must, of course, be admitted. If, therefore, 
the jury should find that he asserted that right, that is 
to say, if they should find that he, having the legal title 
to this property, declared his intention immediately to 
take possession of it, then the marshal did not disturb 
the possession of the plaintiff, and should not be 
mulcted in damages in this action. Under such condi¬ 
tions it would have been the possession of Mr. Van 
Senden that was disturbed, and not that of the plaintiff. 
It has been held that where a sheriff attached property 
under a valid attachment, and, while still holding the 
property, attached it on a second writ, he was not liable 
for conversion, although he had no right to make the 
second attachment. Page v. Carpenter, 10 N. H. 77; 
Luce v. Hoisington, 54 Vt. 42S. These cases illustrate 
the idea that courts deal with facts, and not fictions. 
Theoretically, in the cases cited, the officer would have 
been liable, for his second levy was unlaful; practically, 
having possession of the goods under a valid attach¬ 
ment, another levy under an invalid attachment could 
do no harm so long as the former remained in force. 
Here Mr. Van Senden could do no more than the deputy 
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appeared than assert his right to possession. If he as¬ 
serted that right, the right of possession of Mrs. Lane 
constructively terminated, and thereafter, as above sug¬ 
gested, it was the possession of Mr. Van Senden that 
was disturbed, and not hers. We think, therefore, that 
it was error to refuse to instruct the jury that if they 
should find that Mr. Van Senden asserted his right to 
immediate possession the plaintiff could not recover.’’ 


See also Dixon v. White Sewing Machine Co ., 128 Pa. St. 
Rep. 397, 5 L. R. A. 659. 


(c) The cases cited in appellant’s brief are not in point. 

In Adair v. Peterson Bank, 211 P. 683, the plaintiff Wil¬ 
liam Adair was not a party to the action in which a writ of 
attachment was issued and served on a bank in which he 
had an account. The writ of attachment specifically directed 
the attachment of his funds. Clearly it was a wrongful at¬ 
tachment and levy and the Court so held. 

In Pond Creek Bank v. Clark, 202 Ill. A. 283, Clark 
brought an action against Pond Creek Mill & Elevator Com¬ 
pany and issued an attachment before judgment, naming 
Durand & Kasper Company as garnishee. Pond Creek Bank 
intervened and claimed the funds in the garnishee’s hands. 
Clark failed to prove his case and it was dismissed. Pond 
Creek Bank then sued to recover damages for wrongful at¬ 
tachment. The Court held that it was entitled to recovjer. 

In Macintosh, et al . v. Knox, 40 Nev. 403, 165 P. 337, qne 
Dunlop sued the mining company of which Knox was Presi¬ 
dent and obtained judgment. Dunlop assigned the judg¬ 
ment to Macintosh and others who notified Knox. Before 
the judgment was satisfied, Knox sued Dunlop, who had left 
the jurisdiction, and attached the judgment, which had 
theretofore been assigned by Dunlop to Macintosh and 
others, by causing garnishment papers to be served upon 
the mining company of which Knox was still President. 
The mining company filed an interpleader asking to be Al¬ 
lowed to pay the money into the Court and an order was so 
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made. Macintosh and the other assignees prevailed in the 
interpleader proceedings and then suecj Knox for wrongful 
attachment of the judgment which had been assigned to 
them. It was held that they were entitled to recover dam¬ 
ages. 

In Oklahoma State Bank of Ada v. Reed , 288 P. 281, the 
bank sued Reed and made an attachment before judgment. 
The bank was defeated in the action. Reed then sued the 
bank for damages resulting from the wrongful attachment 
and recovered a judgment which was affirmed on appeal. 

Likewise, in Lcasure v. Hughes, 178 P. 696, there were at¬ 
tachments before judgment, which -were later dissolved. The 
defendant in the attachment proceeding was held to be en¬ 
titled to recover for damages. 

It will be observed that four of the cases cited by appel¬ 
lant involved wrongful attachments before judgment, and 
that in the fifth the attaching creditor specifically directed 
the attachment of credits belonging to a person who was not 
even a party to the action. Moreover, in all the cases the 
attachments were directed against specific credits. 

II. 

The Errors Assigned by Appellant Are Without Merit. 

(a) There was no error in permitting the pleadings and 
evidence to show the relationship between appellant and 
Perry L. Catlett. 

Appellant contends that the Court improperly permitted 
Appellee Gordon to set forth in his pleadings and to intro¬ 
duce in evidence matters relating to the relationship between 
appellant and Perry L. Catlett, and contends such matters 
were scandalous, irrelevant, immaterial and prejudicial. 

In the first count of the complaint it was alleged that Ap¬ 
pellee Gordon acted wrongfully, maliciously, and without 
any reasonable or probable cause, and on the basis of these 
allegations, appellant claimed punitive damages. In the 
second count of the complaint appellant also claimed puni- 
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tive damages. For the purpose of showing that Appellee 
Gordon did not act maliciously and without any reasonable 
or probable cause, he was entitled to plead and prove the 
surrounding facts and circumstances. Included in the cir¬ 
cumstances which influenced his actions were the repre¬ 
sentations of appellant and Perry L. Catlett that they we^e 
husband and wife; that appellant’s name was “Irene Cat¬ 
lett”; that the furniture in question was owned by Perty 
L. Catlett, and the fact that they did live together as hus¬ 
band and wife. 

There was another reason why the Lower Court properly 
overruled appellant’s motion to strike these matters from 
the pleadings. Appellee Gordon’s answer was filed and 
served in September, 1938. Appellant joined issue on the 
answer and the case was calendared shortly thereafter 
(Appellant’s App. 5) Appellant’s motion to strike theie 
matters was filed after the pretrial hearing in April, 194b. 
In support of her motion, she cited Rule 12(f) of the Federal 
Rules of Civil Procedure, which provides as follows: 

“(f) Motion to Strike. Upon motion made by a partjy 
before responding to a pleading or, if no responsiVe 
pleading is permitted by these rules, upon motion made 
by a party within 20 days after the service of the pleaa- 
ing upon him or upon the court’s own initiative at any 
time, the court may order any redundant, immaterial 
impertinent, or scandalous matter stricken from anv 
pleading.” 

The above rule had been in force and effect since Septem¬ 
ber, 1938. Under its provisions, appellant had twenty da^ 
after the service of Appellee Gordon’s answer within whicji 
to file the motion to strike, but she did not do so. Under th^ 
circumstances and the provisions of the rule, the motioli 
came too late. 

To meet appellant’s claim for punitive damages and tb 
show that he acted in good faith, with reasonable and prob¬ 
able cause and without malice, Appellee Gordon was prop¬ 
erly permitted to produce evidence of all the surrounding 
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facts and circumstances, including the matters complained 
of by appellant. 

(b) It was within the Trial Court’s discretion to allow 
Appellee Gordon to file the additional defense that he acted 
under advice of counsel. 

The application for leave to file the additional defense that 
Appellee Gordon acted under the advice of counsel was made 
in Open Court after the case had been referred to the Trial 
Judge for trial. Under these circumstances, a written mo¬ 
tion was not required. Federal Rule 7 (b-1) provides in 
part as follows: 

“An application to the court for an order shall be by 
motion which, unless made during a hearing or trial, 
shall be made in writing, * * * ” 

Rule 15 (a) of the Federal Rules of Civil Procedure* pro¬ 
vides that leave to amend “shall be freely given when jus¬ 
tice so requires”. 

(c) There was no prejudicial error in the Court’s rulings 
in respect of punitive damages. 

The statement of evidence does not show what state¬ 
ments counsel for appellant was making when he was inter¬ 
rupted by the Trial Judge during his opening statement to 
the jury, or what he would have stated to the jury if he had 
been permitted to continue his statement. If there was 
error in this action by the Trial Court, which this appellee 
denies and vrhich it would be impossible to find from the 
statement of evidence, it was cured by subsequent admis¬ 
sion of the evidence upon which appellant claimed punitive 
damages. This alleged error was also cured by the verdict 
as was the alleged error of the Trial Judge in refusing to 
submit the question of punitive damages to the jury. 

Some of the remaining errors assigned do not relate to 
appellant’s claim against Appellee Gordon and others are 
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obviously without merit. For these reasons, they are pot 
answered in this brief. 

CONCLUSION. 

The conclusion is irresistible that the appellant lost her 
property because of her failure to pay or tender payment 
of storage charges, and the judgment should be affirmed. 


Respectfully submitted, 

Arthur J. Hilland 
DeWitt S. Hyde 


Attorneys for Appellee Gordoh 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 7955 


IRENE HALL, Appellmt 

v. 


JAMES HOWELL GORDON, et at.., Appellees 


BRIEF FOR APPELLEE UNION STORAGE AND 
TRANSFER COMPANY 


COUNTERSTATEMENT OF FACTS. 


Appellant was a roomer in a house rented by one Perry 
Catlett from the appellee Gordon. Catlett defaulted in the 
payment of rent and Gordon filed a possessory action in the 
Municipal Court of the District of Columbia, secured judg¬ 
ment, issued writ of restitution, and the United States Mar¬ 
shal’s Office evicted Catlett. While the furniture was upon 
the sidewalk in front of the premises, Catlett called one 
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storage company and being unable to secure its services, 
called the appellee’s storage company and requested that 
certain furniture be hauled and stored in its warehouse. 
The storage company did not know Gordon, the appellant, or 
Catlett. 

The goods were originally stored in the name of Perry 
Catlett and afterwards changed to the name of Irene Catlett. 

Appellee Gordon, who had secured a money judgment 
against Perry Catlett, issued a garnishment against the 
storage company, which replied that it had on storage cer¬ 
tain articles of furniture in the name of Irene Catlett, which 
was subject to accrued charges for packing, hauling and 
storage. 

The processes of the Municipal Court were available to 
appellant to file a motion and have the Court determine 
whether the furniture was hers or Perry Catlett’s. Such a 
motion can be filed and heard within one week’s time as 
onlv two davs’ notice is necessary in such cases. Such a 
motion was filed but through no fault of the storage com¬ 
pany was not disposed of for many months. 

Much of the facts contained in the appellant’s statement 
of the case are not applicable to the appellee, Union Storage 
& Transfer Company. Thus Point I (alleged scandalous 
and prejudicial matter in Gordon’s Plea) has no applica¬ 
tion to the storage company nor likewise has Point II, 
wherein complaint is made that Gordon was permitted to 
file additional defenses before trial. 

There was a sharp conflict in the evidence. Appellant 
testified to the fact that she tendered the storage charges 
to the storage company and the said company refused to 
deliver her furniture. This was denied by the storage com¬ 
pany’s officers and agents. The disputed question of fact 
was submitted to the jury under correct and adequate in¬ 
structions by the Court and the jury decided the issue 
against the appellant. There was no exception taken to the 
Court’s charge. 
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SUMMARY OF ARGUMENT. 

I. The case presented a question of fact for the jury ahd 
the decision was against the appellant. 

II. The Court should have directed a verdict in favor of 
the apjjellees. 

ARGUMENT. 

I. The case presented a question of fact for the jury aid 
the decision was against the Appellant. 

The Storage Company admittedly was not a party to nor 
had any knowledge of any disputes or differences between 
Gordon, Perry Catlett, or the appellant, Irene Hall. It first 
came into the picture when it received a telephone call from 
Perry Catlett requesting that it haul and store certain fur¬ 
niture. This was admitted by Catlett (Appellant’s appen¬ 
dix 13). Concededlv, the goods were originally listed in tike 
warehouse receipt under the name of Perry Catlett (Appel¬ 
lant’s appendix 14). Later, however, the warehouse receipt 
was changed at the appellant’s request to Irene Catlett (Ap¬ 
pellant’s appendix 14). 


At this point, Gordon issued a garnishment out of tlje 
Municipal Court, directed to the storage company, inquiring 
what credits or goods it had of Perrv Catlett. The storage 
company responded (Appellant’s appendix 33) that it had 
on storage under warehouse receipt number 7506, in the 
name of Irene Catlett, the following articles of furniture 
and household goods stored with us on the 27th day of Jan¬ 
uary, 1937, and which are subject to accrued charges for 
packing, hauling, storage, etc., which at the present time 
amount to $125.00, and there was attached to the answer 
of the storage company to the garnishment a list of the fur¬ 
niture involved. Thus, the storage company made a full and 
complete disclosure to the Municipal Court, both for the 
Court’s information and its own protection. Harry Cavton, 
the managing director of the Storage Company testified 
(Appellant’s appendix 22) that the goods were first placed 
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in the name of Perry Catlett and then changed to Irene Cat¬ 
lett at appellant’s request. The record showed this (Ap¬ 
pellant’s appendix 14, 21). 

The evidence in the case further disclosed that the Assis¬ 
tant Chief Deputy Marshal, Norman Botsford, was present 
at the time of eviction of Perry Catlett, and that he saw a 
woman who was represented as Mrs. Catlett and addressed 
as Mrs. Catlett, and that the appellant looks like her. Bots¬ 
ford further testified that Perry Catlett called the Union 
Storage & Transfer Company and asked them to take and 
store his furniture (Appellant’s appendix 21). Mr. Cayton 
further testified that he had on several occasions requested 
the appellant, as well as her lawyer, to make arrangements 
to have the furniture removed as soon as possible (Appel¬ 
lant’s appendix 21, 22). The facts, according to Mr. Cay¬ 
ton, (Appellant’s appendix 21) further disclose that the 
appellant stated “that she said she wanted the goods in her 
name; that her husband was in trouble and going away for 
a while; that he asked her about her intentions and urged 
her to remove the goods because they were not equipped to 
handle them;” (Appellant’s appendix 21). 

Certainly, the storage company was justified in filing the 
type of answer to the garnishment that it did. 

The witness Cayton further testified that appellant ad¬ 
vised him that she could not get the furniture out that day 
and that she did not know when she could get the money 
(Appellant’s appendix 21). 

Catlett was evicted on January 27, 1937, and on Febru¬ 
ary 16,1937, the appellant had a conversation with the Man¬ 
ager of the storage company, Mr. Cayton, in which she, ac¬ 
cording to the testimony of Mr. Cayton, said that Perry 
Catlett was in jail and she did not have money to get the 
furniture out of storage. That he, Cayton, had called and 
written Mr. Clinton, her attorney at that time, requesting 
that arrangements be made to get the goods out of the ware¬ 
house. This was never done: no storage or hauling charges 
in any amount were ever paid to the storage company. The 
goods were sold in February, 193S, and the proceeds of the 
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sale were not sufficient to pay the storage and hauliul 
charges (Appellant’s appendix 22). 

The witness Cayton further testified on behalf of the stor 
age company (Appellant’s appendix 21, 22) that appellan 
never offered to pay for the storage and transportatio 
charges. 

The Court’s instructions to the jury squarely presented 
the issue of fact on the question of the demand claimed 
have been made by the appellant for the furniture and th 
denial of such demand by the storage company official (Ap 
pellant’s appendix 25, 26, 27, 28). 

These instructions were certainly favorable to the appe 
lant and no exception was taken by her attorney to th 
charge so given. 

Section 18 of the Warehouse Receipts Act, referred to o 
page 26 of the record, provides: 


to 


n 


“Sec. 18. Warehouseman Has Reasonable Time tP 
Determine Validity of Claims.— If some one other thak 


the depositor or person claiming under him has a claim 
to the title or possession of the goods, and the ware¬ 
houseman has information of such claim, the warehouse¬ 
man shall be excused from liability for refusing to de¬ 
liver the goods, either to the depositor or person claim¬ 
ing under him or to the adverse claimant, until the ware¬ 
houseman has had a reasonable time to ascertain the 
validity of the adverse claim or to bring legal proceed¬ 
ings to compel all claimants to interplead.” 


The issue of fact being decided against the appellant, the 
judgment should be affirmed. This is in accordance with 
the rule of this and other Courts. Thus, in the case o:' 
Columbia Aid Association v. Sprague, 50 App. D. C. 307; 
271 Fed. 3S1, the Court held, that where the trial court 
properly submitted to the jury the only tw T o questions which 
the parties claimed were to be determined by them, and no 
exception was taken to the instruction, the jury’s finding on 
those questions is not open for review. This same rule was 
followed in the case of United States ex rel. Smith v. Stew¬ 
art, 55 App. D. C. 134; 2 F. (2d) 936. 
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II. The Court should have directed a verdict in favor 
of the Appellee, Storage Company. 

The facts have been sufficiently set forth under the Coun¬ 
terstatement of Facts and under Argument I, so that there 
is no need to repeat them here. 

The storage company, both at the close of the plaintiff’s 
case and at the close of all the evidence, moved the Court 
for a directed verdict in its favor (Appellant’s appendix 
22). The grounds of the motion are set forth in the appel¬ 
lant’s appendix at pages 22 and 23. 

The appellant failed to testify to a demand and a legal 
tender of all lawful charges due and, therefore, the storage 
company was entitled to retain the articles with or without 
an attachment until this was done and, concededlv, no offer 
to pay the charges was even referred to by appellant subse¬ 
quent to February 8, 1937. 

Under the law, she had a right to 

(a) place a bond with the Municipal Court and have the 
property released immediately; or, 

(b) promptly file a motion in Court to determine who 
was entitled to the possession of the property, which 
motion could be determined within a few days. 

The appellant elected the latter procedure, but, due to no 
fault of the storage company, the matter was permitted to 
drag on for several months. After the Order of the Munici¬ 
pal Court declaring the furniture to be appellant’s, no de¬ 
mand or tender was made to the storage company. 

The judgment should be affirmed. Even though the Court 
should come to the conclusion that prejudicial error was 
committed by the Trial Justice during the course of the 
trial, yet if this Court also comes to the conclusion that a 
directed verdict should be granted by the Trial Court, the 
correct procedure is for this Court to affirm the judgment, 
irrespective of errors which may have been committed dur¬ 
ing the trial of the case. Collins v. D. C.. 60 App. D. C. 100; 
48 F. (2d) 1012; Campbell v. D. C., 64 App. D. C. 375; 78 
Fed. (2d) 725. 
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CONCLUSION. 

It is respectfully submitted that the judgment should ije 
affirmed. _ 

Respectfully submitted, 

Robert E. Lynch 
Anna Shapiro, 

Attorneys for Appellee, 
Union Storage and Transfe\r 
Company, 

821 15th Street, N. W 
Washington, D. C. 





